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Federal Insurance Company (Federal Insurance) appeals the district court’s

denia of its motion for anew trial. For the reasons discussed below, we affirm.

1. Thedistrict court’s determination of reliability and subsequent admission of
testimony from Pacific Enterprises’ expert witness was not an abuse of discretion.
See Fed. R. Evid. 702; see also Kumho Tire Ltd. v. Carmichael, 526 U.S. 137, 149,
158 (1999). Until acaseis concluded, thedistrict court may change its ruling on
the admissibility of evidence. SeeHolly D. v. Cal. Ing. of Tech., 339 F.3d 1158,
1180 (9th Cir. 2003) (affirming that “a district court has the discretion to modify
intermediate digpositions at any time beforefinal judgment is entered”) (citations

omitted).

2. Exclusion of the theory of loss presented by Pacific Enterprises’ expert at trial
was not required, as the expert did not present a new theory which pregudiced or
harmed Federal Insurance. It was within the district court’s discretion to
determine whether Federal Insurance was unfairly deprived of an opportunity to
challenge the evidence presented. See White v. Ford Motor Co., 312 F.3d 998,

1006 (9th Cir. 2002); Bunch v. United States, 680 F.2d 1271, 1280 (Sth Cir. 1982).



3. The admission of deposition testimony from Pacific Enterprises’ lay witness
accountant regarding her opinion of the amount of the loss, based on her
observations and summary of the accounting data, was not an abuse of discretion.
See Dorn v. Burlington N. Santa Fe RR. Co., 397 F.3d 1183, 1192 (9th Cir. 2005)
(explaining that testimony based on the witness' opinion of the evidence was
“permissible opinion of alay witness.”). Regardless, any error was harmless
because the jury’s calcul ation of loss was not affected by the accountant’s
testimony. See McEuin v. Crown Equip. Corp., 328 F.3d 1028, 1037 (9th Cir.
2003) (concluding that any error was harmless “since it would not have affected

thejury’sverdict.”).

4. The court did not abuseits discretion when it declined to give an instruction
defining the term “operating expenses.” See Zhang v. American Gem Seafoods,
Inc., 339 F.3d 1020, 1029-30 (9th Cir. 2003) (explaining that the court is not
required to define commonly understood terms.). Nor did the court abuse its
discretion when it declined to give Federal’ s proposed instruction regarding when
the claimed loss must be incurred. See Miller v. Rykoff-Sexton, Inc., 845 F.2d 209,
212 (9th Cir. 1988) (“A jury instruction is adequate, even if it does not use the

exact words proposed by a party, incorporate every proposition of law suggested



by counsel, or amplify an ingruction, if the instruction given enables the jury to

determine the issue intelligently.”) (citation omitted).

5. The award of prejudgment interest from the inception of litigation was not an
abuse of discretion. See California Civil Code section 3287(b); seealso A& M

Produce Co. v. FMC Corp., 135 Cal. App. 3d 473, 496-97 (1982).

6. The appropriate legal recourse for one insurer against a co-insurer, not a party

to thelitigation, isto seek contribution. See Carmel Dev. Co. v. RLI Ins. Co., 126

Cal. App. 4th 502, 507-09 (2005).

AFFIRMED.



